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53-11-1. Short title.

Chapter 53, Articles 11 through 18 NMSA 1978 may be cited as the "Business Corporation
Act".
53-11-1

53-11-2. Definitions.

As used in the Business Corporation Act [Chapter 53, Articles 11 to 18 NMSA 1978], un-
less the text otherwise requires:

A. "corporation" or "domestic corporation" means a corporation for profit subject to
the provisions of the Business Corporation Act, except a foreign corporation;

B. "foreign corporation" means a corporation for profit organized under laws other
than the laws of this state for a purpose for which a corporation may be organized under the
Business Corporation Act;

C. "articles of incorporation" means the original or restated articles of incorporation
or articles of consolidation and all amendments thereto, including articles of merger;

D. "shares" means the units into which the proprietary interests in a corporation are
divided;

E. "subscriber" means one who subscribes for shares in a corporation, whether be-
fore or after incorporation;

F. "shareholder" means one who is a holder of record of shares in a corporation;
G. "authorized shares" means the shares of all classes which the corporation is au-

thorized to issue;
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53-11-3 BUSINESS CORPORATIONS; SUBSTANTIVE PROVISIONS 53-11-4

H. "annual report" means the corporate report required by the Corporate Reports
Act [Chapter 53, Article 5 NMSA 1978] ;

I. "distribution" means a direct or indirect transfer of money or other property (ex-
cept its own shares) or incurrence of indebtedness, by a corporation to or for the benefit of
any of its shareholders in respect of any of its shares, whether by dividend or by purchase
redemption or other acquisition of its shares, or otherwise;

J. "franchise tax" means the franchise tax imposed by the Corporate Income and
Franchise Tax Act [Chapter 7, Article 2A NMSA 1978];

K. "fees" means the fees imposed by Section 53-2-1 NMSA 1978;
L. "commission" means the public regulation commission [secretary of state] or its

delegate;
M. "address" means:

(1) the mailing address and the street address, if within a municipality; or
(2) the mailing address and a rural route number and box number, if any, or the

geographical location, using well-known landmarks, if outside a municipality; and
N. "delivery" means:

(1) if personally served, the date on which the documentation is received by the
corporations bureau of the commission; and

(2) if mailed, the date of the postmark plus three days, upon proof thereof by the
party delivering the documentation.

53-11-3. Purposes.

Corporations may be organized under the Business Corporation Act [Chapter 53, Articles
11 to 18 NMSA 1978] for any lawful purpose or purposes, except banking, insurance, credit
unions, savings and loan associations, railroads and waterworks organized under the Laws
of 1887, Chapter 12.

53-11-4. General powers.

Each corporation has power to:
A. have perpetual succession by its corporate name unless a limited period of dura-

tion is stated in its articles of incorporation;
B. sue and be sued, complain and defend, in its corporate name;
C. have a corporate seal which may be altered at pleasure, and to use the seal by

causing it, or a facsimile thereof, to be impressed or affixed or in any other manner repro-
duced, but failure to have or to affix a corporate seal does not affect the validity of any
instrument, or any action taken in pursuance thereof or in reliance thereon;

D. purchase, take, receive, lease or otherwise acquire, own, hold, improve, use and
otherwise deal in and with real or personal property, or any interest therein, wherever sit-
uated;

E. sell, convey, mortgage, pledge, lease, exchange, transfer and otherwise dispose of
all or any part of its property and assets;

F. lend money to, and otherwise assist, its employees, officers and directors;
G. purchase, take, receive, subscribe for or otherwise acquire, own, hold, vote, use,

employ, sell, mortgage, lend, pledge or otherwise dispose of, and otherwise use and deal in
and with, shares or other interests in, or obligations of, other domestic or foreign corpora-
tions, associations, partnerships, limited partnerships or individuals, or direct or indirect
obligations of the United States or of any other government, state, territory, governmental
district or municipality or of any instrumentality thereof;

H. make contracts and guarantees and incur liabilities, borrow money at such rates
of interest as the corporation may determine, issue its notes, bonds and other obligations,
and secure any of its obligations bymortgage or pledge of all or any of its property, franchises
and income;
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I. lend money for its corporate purposes, invest and reinvest its funds and take and
hold real and personal property as security for the payment of funds so loaned or invested;

J. conduct its business, carry on its operations, have offices and exercise the powers
granted by the Business Corporation Act [Chapter 53, Articles 11 to 18 NMSA 1978] within
or without this state;

K. elect or appoint directors, officers and agents of the corporation, and define their
duties and fix their compensation;

L. make and alter bylaws, not inconsistent with its articles of incorporation or with
the laws of this state, for the administration and regulation of the affairs of the corporation;

M. make donations for the public welfare or for charitable, scientific, educational or
governmental purposes;

N. transact any lawful business in aid of governmental policy;
O. pay pensions and establish pension plans, pension trusts, profit-sharing plans,

stock bonus plans, stock option plans and other incentive plans for any or all of its directors,
officers and employees;

P. be a promoter, partner, member, associate, trustee ormanager of any partnership,
joint venture, trust or other enterprise;

Q. resist a change or potential change in control of the corporation if the directors
by a majority vote of a quorum determine that the change or potential change is opposed to
or not in the best interest of the corporation upon consideration of the interests of the cor-
poration's shareholders and any of the matters set forth in Subsection D of Section 53-11-35
NMSA 1978; and

R. have and exercise all powers necessary or convenient to effect its purposes.

53-11-4.1. Indemnification of directors and officers.

A. As used in this section:
(1) "director" means any person who is or was a director of the corporation and any

person who, while a director of the corporation, is or was serving at the request of the corpo-
ration as a director, officer, partner, trustee, employee or agent of another foreign or domestic
corporation or nonprofit corporation, cooperative, partnership, joint venture, trust, other in-
corporated or unincorporated enterprise or employee benefit plan or trust;

(2) "corporation" includes any domestic or foreign predecessor entity of the corpo-
ration in a merger, consolidation or other transaction in which the predecessor's existence
ceased upon consummation of such transaction;

(3) "expenses" include attorneys' fees;
(4) "official capacity" means:

(a) when used with respect to a director, the office of director in the corporation;
and

(b) when used with respect to a person other than a director, as contemplated in
Subsection I of this section, the elective or appointive office in the corporation held by the
officer or the employment or agency relationship undertaken by the employee or agent in
behalf of the corporation, but in each case does not include service for any other foreign or
domestic corporation or nonprofit corporation, or any cooperative, partnership, joint venture,
trust, other incorporated or unincorporated enterprise or employee benefit plan or trust;

(5) "party" includes a person who was, is or is threatened to be made, a named de-
fendant or respondent in a proceeding; and

(6) "proceeding" means any threatened, pending or completed action, suit or proceed-
ing, whether civil, criminal, administrative or investigative.
B. A corporation shall have power to indemnify any person made a party to any proceed-

ing by reason of the fact that the person is or was a director if:
(1) the person acted in good faith;
(2) the person reasonably believed:

(a) in the case of conduct in the person's official capacity with the corporation,
that the person's conduct was in its best interests; and
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(b) in all other cases, that the person's conduct was at least not opposed to its
best interests; and

(3) in the case of any criminal proceeding, the person had no reasonable cause to be-
lieve the person's conduct was unlawful. Indemnification may be made against judgments,
penalties, fines, settlements and reasonable expenses, actually incurred by the person in
connection with the proceeding; except that if the proceeding was by or in the right of the
corporation, indemnification may be made only against such reasonable expenses and shall
not be made in respect of any proceeding in which the person shall have been adjudged to
be liable to the corporation. The termination of any proceeding by judgment, order, settle-
ment, conviction or upon a plea of nolo contendere or its equivalent, shall not, of itself, be
determinative that the person did not meet the requisite standard of conduct set forth in
this subsection.
C. A director shall not be indemnified under Subsection B of this section in respect of

any proceeding charging improper personal benefit to the director, whether or not involving
action in the director's official capacity, in which the director shall have been adjudged to be
liable on the basis that personal benefit was improperly received by the director.
D. Unless limited by the articles of incorporation:

(1) a director who, in the opinion of the board of directors reasonably based on the
facts, circumstances and outcome of the proceeding, has been wholly successful, on the mer-
its or otherwise, in the defense of any proceeding referred to in Subsection B of this section
shall be indemnified against reasonable expenses incurred by the director in connection with
the proceeding; or

(2) a court of appropriate jurisdiction, upon application of a director and such notice
as the court shall require, shall have authority to order indemnification in the following
circumstances:

(a) if it determines a director is entitled to reimbursement under Paragraph (1)
of this subsection, the court shall order indemnification, in which case the director shall also
be entitled to recover the reasonable expenses of securing such reimbursement; or

(b) if it determines that the director is fairly and reasonably entitled to indem-
nification in view of all the relevant circumstances, whether or not the director has met the
standard of conduct set forth in Subsection B of this section or has been adjudged liable in
the circumstances described in Subsection C of this section. The court may order such in-
demnification except that indemnification with respect to any proceeding by or in the right
of the corporation or in which liability shall have been adjudged in the circumstances de-
scribed in Subsection C of this section shall be limited to reasonable expenses. A court of
appropriate jurisdiction may be the same court in which the proceeding involving the direc-
tor's liability took place.
E. No indemnification under Subsection B of this section shall be made by the corpora-

tion unless authorized in the specific case after a determination has been made that indem-
nification of the director is permissible in the circumstances because the director has met
the standard of conduct set forth in Subsection B of this section. Such determination shall
be made:

(1) by the board of directors by a majority vote of a quorum consisting of directors
not at the time parties to the proceeding;

(2) if such a quorum cannot be obtained, by a majority vote of a committee of the
board duly designated to act in the matter by a majority vote of the full board, in which
designation directors who are parties may participate, and consisting solely of two or more
directors not at the time parties to the proceeding;

(3) by special legal counsel, selected by the board of directors or a committee thereof
by vote as set forth in Paragraph (1) or (2) of this subsection or, if the requisite quorum of
the full board cannot be obtained therefor and such committee cannot be established, by a
majority vote of the full board, in which selection directors who are parties may participate;
or

(4) by the shareholders.
Authorization of indemnificationand determination as to reasonableness of expenses shall

be made in the same manner as the determination that indemnification is permissible, ex-
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cept that if the determination that indemnification is permissible is made by special le-
gal counsel, authorization of indemnification and determination as to reasonableness of ex-
penses shall be made in a manner specified in Paragraph (3) of Subsection E of this section
for the selection of such counsel. Shares held by directors who are parties to the proceeding
shall not be voted on the subject matter under this subsection.
F. Reasonable expenses incurred by a director who is a party to a proceeding may be

paid or reimbursed by the corporation in advance of the final disposition of such proceeding
if:

(1) the director furnishes the corporation a written affirmation of his good faith be-
lief that the director has met the standard of conduct necessary for indemnification by the
corporation as authorized in this section;

(2) the director furnishes the corporation a written undertaking by or on behalf of
the director to repay such amount if it shall ultimately be determined that the director has
not met such standards of conduct; and

(3) a determination is made that the facts then known to those making the determi-
nation would not preclude indemnification under this section.
The undertaking required by Paragraph (2) of this subsection shall be an unlimited gen-

eral obligation of the director but need not be secured andmay be accepted without reference
to financial ability to make repayment. Determinations and authorizations of payments un-
der this subsection shall be made in the manner specified in Subsection E of this section.
G. The indemnification authorized by this section shall not be deemed exclusive of any

other rights to which those seeking indemnification may be entitled under the articles of
incorporation, the bylaws, an agreement, a resolution of shareholders or directors or oth-
erwise, both as to action in an official capacity and as to action in another capacity while
holding such office, shall continue as to a person who has ceased to be a director, officer, em-
ployee or agent and shall inure to the benefit of the heirs, executors and administrators of
such a person.
H. For purposes of this section, the corporation shall be deemed to have requested a di-

rector to serve an employee benefit plan whenever the performance by the director of duties
to the corporation also imposes duties on, or otherwise involves services by, the director to
the plan or participants or beneficiaries of the plan; excise taxes assessed on a director with
respect to an employee benefit plan pursuant to applicable law shall be deemed "fines"; and
action taken or omitted by the director with respect to an employee benefit plan in the per-
formance of duties for a purpose reasonably believed by the director to be in the interest of
the participants and beneficiaries of the plan shall be deemed to be for a purpose which is
not opposed to the best interests of the corporation.
I. Unless limited by the articles of incorporation:

(1) an officer of the corporation shall be indemnified as and to the same extent pro-
vided in Subsection D of this section for a director and shall be entitled to the same extent
as a director to seek indemnification pursuant to the provisions of that subsection;

(2) a corporation shall have the power to indemnify and to advance reasonable ex-
penses to an officer, employee or agent of the corporation to the same extent that it may
indemnify and advance reasonable expenses to directors pursuant to this section; and

(3) a corporation, in addition, shall have the power to indemnify and to advance rea-
sonable expenses to an officer, employee or agent who is not a director to such further extent,
consistent with law, as may be provided by its articles of incorporation, bylaws, general or
specific action of its board of directors, or contract.
J. A corporation shall have power to purchase andmaintain insurance or furnish similar

protection, including but not limited to providing a trust fund, a letter of credit or self-in-
surance on behalf of any person who is or was a director, officer, employee or agent of the
corporation or who, while a director, officer, employee or agent of the corporation, is or was
serving at the request of the corporation as a director, officer, partner, trustee, employee or
agent of another foreign or domestic corporation or nonprofit corporation, cooperative, part-
nership, joint venture, trust, other incorporated or unincorporated enterprise or employee
benefit plan or trust, against any liability asserted against and incurred by the person in any
such capacity or arising out of the person's status as such, whether or not the corporation
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would have the power to indemnify the person against such liability under the provisions of
this section.
K. Any indemnification of, or advance of expenses to, a director in accordance with this

section, if arising out of a proceeding by or in the right of the corporation, shall be reported
in writing to the shareholders with or before the notice of the next shareholders' meeting.'

53-11-5. Power of corporation to acquire its own shares.

A. As used in this section, "treasury shares" means shares of a corporation issued and
subsequently acquired by the corporation but that have not been restored to the status of
unissued shares.
B. A corporation has the power to purchase, redeem, receive, take or otherwise acquire,

own and hold, sell, lend, exchange, transfer or otherwise dispose of and to pledge, use and
otherwise deal in and with its own shares.
C. Treasury shares do not carry voting rights or participate in distributions, may not

be counted as outstanding shares for any purpose and may not be counted as assets of the
corporation for the purpose of computing the amount available for distributions. Unless
the articles of incorporation provide otherwise, treasury shares may be retired and restored
to the status of authorized and unissued shares without an amendment to the articles of
incorporation or may be disposed of for such consideration as the board of directors may
determine.
D. This section does not limit the right of a corporation to vote its shares held by it in a

fiduciary capacity.
E. If the articles of incorporation provide that treasury shares that are retired shall not

be reissued, the authorized shares shall be reduced by the number of treasury shares retired.
F. If the number of authorized shares is reduced by a retirement of treasury shares,

the corporation shall, on or before the time for filing its next corporate report under the
Corporate Reports Act [Chapter 53, Article 5 NMSA 1978] with the commission [secretary
of state], file a statement of reduction showing the reduction in the authorized shares. The
statement of reduction shall be executed by the corporation by an officer of the corporation
and shall set forth:

(1) the name of the corporation;
(2) the number of authorized shares reduced, itemized by classes and series; and
(3) the aggregate number of authorized shares, itemized by classes and series, after

giving effect to such reduction.

53-11-6. Defense of ultra vires.

No act of a corporation and no conveyance or transfer of real or personal property to or by
a corporation is invalid because the corporation was without capacity or power to do such
act or to make or receive such conveyance or transfer, but such lack of capacity or power may
be asserted:

A. in a proceeding by a shareholder against the corporation to enjoin the doing of
any act or acts or the transfer of real or personal property by or to the corporation. If the
unauthorized acts or transfer sought to be enjoined are being, or are to be, performed or
made pursuant to any contract to which the corporation is a party, the court may, if all of
the parties to the contract are parties to the proceeding and if it deems the same to be equi-
table, set aside and enjoin the performance of the contract, and in so doing may allow to the
corporation or to the other parties to the contract, as the case may be, compensation for the
loss or damage sustained by either of them which may result from the action of the court
in setting aside and enjoining the performance of the contract, but anticipated profits to be
derived from the performance of the contract shall not be awarded by the court as a loss or
damage sustained;
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B. in a proceeding by the corporation, whether acting directly or through a receiver,
trustee or other legal representative, or through shareholders in a representative suit,
against the incumbent or former officers or directors of the corporation; or

C. in a proceeding by the attorney general, as provided in the Business Corporation
Act [Chapter 53, Articles 11 to 18 NMSA 1978], to dissolve the corporation, or in a proceed-
ing by the attorney general to enjoin the corporation from the transaction of unauthorized
business.

53-11-7. Corporate name.

A. The corporate name shall:
(1) contain the separate word "corporation," "company," "incorporated" or "limited"

or shall contain a separate abbreviation of one of these words;
(2) not contain any word or phrase which indicates or implies that it is organized for

any purpose other than one or more of the purposes contained in its articles of incorporation;
and

(3) not be the same as, or confusingly similar to, the name of any domestic corpora-
tion existing under the laws of this state or any foreign corporation authorized to transact
business in this state, or a name the exclusive right to which is, at the time, reserved in
the manner provided in the Business Corporation Act [Chapter 53, Articles 11 to 18 NMSA
1978], or the name of a corporation which has in effect a registration of its corporate name
as provided in the Business Corporation Act.
B. Paragraph (3) of Subsection A of this section shall not apply if the applicant files with

the commission [secretary of state] either:
(1) the written consent of such other corporation or holder of a reserved or registered

name to use the same or confusingly similar name and one or more words are added to make
the name distinguishable from the other name; or

(2) a certified copy of a final decree of a court of competent jurisdiction establishing
the prior right of the applicant to the use of the name in this state.

53-11-8. Reserved name.

A. The exclusive right to the use of a corporate name may be reserved by:
(1) any person intending to organize a corporation under the Business Corporation

Act [Chapter 53, Articles 11 to 18 NMSA 1978];
(2) any domestic corporation intending to change its name;
(3) any foreign corporation intending to make application for a certificate of author-

ity to transact business in this state;
(4) any foreign corporation authorized to transact business in this state and intend-

ing to change its name; or
(5) any person intending to organize a foreign corporation and intending to have such

corporation make application for a certificate of authority to transact business in this state.
B. The reservation shall be made by filing with the commission [secretary of state] an

application to reserve a specified corporate name, executed by the applicant. If the commis-
sion [secretary of state] finds that the name is available for corporate use, it shall reserve
the name for the exclusive use of the applicant for a period of one hundred and twenty days.
C. The right to the exclusive use of a specified corporate name so reserved may be trans-

ferred to any other person or corporation by filing in the office of the commission [secretary
of state] a notice of transfer, executed by the applicant for whom the name was reserved,
and specifying the name and address of the transferee.

53-11-9. Registered name.

A. Any foreign corporation not authorized to transact business in this state may regis-
ter its corporate name under the Business Corporation Act [Chapter 53, Articles 11 to 18
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NMSA 1978] if its corporate name is not the same as, or confusingly similar to, the name of
any domestic corporation existing under the laws of this state, or the name of any foreign
corporation authorized to transact business in this state, or any corporate name reserved or
registered under the Business Corporation Act.
B. Registration shall be made by:

(1) filing with the commission [secretary of state]:
(a) an application for registration executed by the corporation by an officer

thereof, setting forth the name of the corporation, the state or territory under the laws of
which it is incorporated, the date of its incorporation, a statement that it is carrying on or
doing business, and a brief statement of the business in which it is engaged; and

(b) a certificate setting forth that the corporation is in good standing under the
laws of the state or territory in which it is organized, executed by the secretary of state of
the state or territory or by the official who may have custody of the records pertaining to
corporations; and

(2) paying to the commission [secretary of state] a registration fee in the amount of
one dollar ($1.00) for each month, or fraction thereof, between the date of filing the applica-
tion and December 31 of the calendar year in which the application is filed.
C. Registration shall be effective until the close of the calendar year in which the appli-

cation for registration is filed.

53-11-10. Renewal of registered name.

A corporation which has in effect a registration of its corporate name, may renew the reg-
istration from year to year by annually filing an application for renewal setting forth the
facts required to be set forth in an original application for registration and a certificate of
good standing as required for the original registration and by paying a fee of ten dollars
($10.00). A renewal application may be filed between October 1 and December 31 each year,
and shall extend the registration for the following calendar year.

53-11-11. Registered office and registered agent.

Each corporation shall have and continuously maintain in this state:
A. a registered officewhichmay be, but need not be, the same as its place of business;

and
B. a registered agent, which agent may be either an individual resident in this state

whose business office is identical with the registered office, or a domestic corporation, or a
foreign corporation authorized to transact business in this state, having a business office
identical with the registered office.

53-11-12. Failure to appoint and maintain registered agent; penalty;
reinstatement.

A. If a corporation fails for a period of thirty days to file the corporate reports required
pursuant to Section 53-5-2 NMSA 1978 or to appoint and maintain a registered agent in this
state or has failed for thirty days after change of its registered office or registered agent to
file in the office of the commission [secretary of state] a statement of the change, the com-
mission [secretary of state] shall notify the corporation of its delinquency by letter to the
corporation's principal office. If the delinquency is not corrected within sixty days from the
date the letter is mailed, the commission [secretary of state] shall issue a certificate of revo-
cation that recites the grounds for revocation and its effective date.
B. A corporation administratively revoked pursuant to this section may apply to the

commission [secretary of state] for reinstatement within two years after the effective date
of revocation. The application shall:

85



53-11-13 CORPORATIONS 53-11-13

(1) recite the name of the corporation and the effective date of its administrative
revocation;

(2) state that the ground or grounds for revocation either did not exist or have been
eliminated; and

(3) state that the corporation's name satisfies the requirements of Section 53-11-7
NMSA 1978.
C. If the commission [secretary of state] determines that the application contains the in-

formation required by Subsection B of this section and that the information is correct, it shall
cancel the certificate of revocation and prepare a certificate of reinstatement that recites its
determination and the effective date of reinstatement, file the original of the certificate and
serve a copy on the corporation.
D. When the reinstatement is effective, it relates back to and takes effect as of the ef-

fective date of the administrative revocation and the corporation resumes carrying on its
business as if the administrative revocation had never occurred.

53-11-13. Change of registered office or registered agent.

A. A corporation may change its registered office or change its registered agent, or both,
upon filing in the office of the public regulation commission [secretary of state] a statement
setting forth:

(1) the name of the corporation;
(2) the address of its registered office;
(3) if the address of its registered office is to be changed, the address to which the

registered office is to be changed;
(4) the name of its registered agent;
(5) if its registered agent is to be changed:

(a) the name of its successor registered agent; and
(b) a statement executed by the successor registered agent acknowledging his

acceptance of the appointment by the filing corporation as its registered agent, if the agent
is an individual, or a statement executed by an authorized officer of a corporation that is the
successor registered agent in which the officer acknowledges the corporation's acceptance of
the appointment by the filing corporation as its registered agent, if the agent is a corporation;
and

(6) that the address of its registered office and the address of the business office of
its registered agent, as changed, will be identical.
B. The statement shall be executed by the corporation by an authorized officer and deliv-

ered to the public regulation commission [secretary of state]. If the commission [secretary
of state] finds that the statement conforms to the provisions of the Business Corporation
Act [Chapter 53, Articles 11 to 18 NMSA 1978], it shall file the statement in its office, and,
upon such filing, the change of address of the registered office or the appointment of a new
registered agent, or both, as the case may be, becomes effective, and, upon filing, fulfills the
requirement to file a supplemental report under Section 53-5-2 NMSA 1978.
C. Any registered agent of a corporation may resign upon filing a written notice of resig-

nation with the public regulation commission [secretary of state]. The commission [secretary
of state] shall mail a copy immediately to the corporation at its principal place of business
as shown on the records of the commission [secretary of state]. The appointment of the re-
signing agent shall terminate upon the expiration of thirty days after receipt of the notice
by the commission [secretary of state].
D. If a registered agent changes his business address to another place within the same

county, he may change the address and the address of the registered office of any corporation
of which he is the registered agent by filing a statement as required by this section except
that it need be signed only by the registered agent, need not be responsive to Paragraph (5)
of Subsection A of this section and shall recite that a copy of the statement has been mailed
to the corporation.
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E. If a registered agent changes the street address of the registered agent's business
office, the registered agent may change the street address of the registered office of any cor-
poration for which the registered agent is the registered agent by notifying the corporation
in writing of the change and signing, either manually or in facsimile, and delivering to the
public regulation commission [secretary of state] for filing a statement that complies with
the requirements of Subsection A of this section, and recites that the corporation has been
notified of the change.

53-11-14. Service of process on corporation.

The registered agent appointed by a corporation shall be an agent of the corporation upon
whom any process, notice or demand required or permitted by law to be served upon the
corporation may be served. Nothing in this section limits or affects the right to serve any
process, notice or demand required or permitted by law to be served upon a corporation in
any other manner now or hereafter permitted by law.

53-11-15. Authorized shares.

A. Each corporation has power to create and issue the number of shares stated in its
articles of incorporation. The shares may be divided into one or more classes with the des-
ignation, preferences, limitations and relative rights stated in the articles of incorporation.
The articles of incorporation may limit or deny the voting rights of, or provide special voting
rights for, the shares of any class to the extent not inconsistent with the provisions of the
Business Corporation Act [Chapter 53, Articles 11 to 18 NMSA 1978].
B. Without limiting the authority granted in this section, a corporation, when so pro-

vided in its articles of incorporation, may issue shares of preferred or special classes:
(1) subject to the right of the corporation to redeem any of the shares at the price

fixed by the articles of incorporation for the redemption thereof;
(2) entitling the holders thereof to cumulative, noncumulative or partially cumula-

tive dividends;
(3) having preference over any other class or classes of shares as to the payment of

dividends;
(4) having preference in the assets of the corporation over any other class or classes

of shares upon the voluntary or involuntary liquidation of the corporation; or
(5) convertible into shares of any other class or into shares of any series of the same

or any other class, except a class having prior or superior rights and preferences as to divi-
dends or distribution of assets upon liquidation.

53-11-15.1. Shares held for account.

If the articles of incorporation or the bylaws so provide, the board of directors may adopt
by resolution a procedure whereby a shareholder of the corporation may certify in writing to
the corporation that all or a portion of the shares registered in the name of such shareholder
are held for the account of a specified person or persons. The resolution shall set forth:

A. the classification of shareholder who may certify;
B. the purpose or purposes for which the certification may be made;
C. the form of certification and information to be contained therein;
D. if the certification is with respect to a record date or closing of the stock transfer

books within which the certification must be received by the corporation; and
E. such other provisions with respect to the procedure as are deemed necessary or

desirable. Upon receipt by the corporation of a certification complying with the procedure,
the persons specified in the certification shall be deemed, for the purpose or purposes set
forth in the certification, to be the holders of record of the number of shares specified in
place of the shareholder making the certification.
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53-11-16. Issuance of shares of preferred or special classes in series.

A. If the articles of incorporation so provide, the shares of any preferred or special class
may be divided into and issued in series. If the shares of any such class are to be issued
in series, then each series shall be so designated as to distinguish the shares thereof from
the shares of all other series and classes. Any or all of the series of any such class and the
variations in the relative rights and preferences as between different series may be fixed
and determined by the articles of incorporation, but all shares of the same class shall be
identical except as to the following relative rights and preferences, as to which there may be
variations between different series:

(1) the rate of dividend;
(2) whether shares may be redeemed and, if so, the redemption price and the terms

and conditions of redemption;
(3) the amount payable upon shares in event of voluntary and involuntary liquida-

tion;
(4) sinking fund provisions, if any, for the redemption or purchase of shares;
(5) the terms and conditions, if any, on which shares may be converted; and
(6) voting rights, if any.

B. If the articles of incorporation expressly vest authority in the board of directors, then
to the extent that the articles of incorporation have not established series and fixed and
determined the variations in the relative rights and preferences as between series, the board
of directors may divide any or all of such classes into series and, within the limitations set
forth in this section and in the articles of incorporation, fix and determine the relative rights
and preferences of the shares of any series so established.
C. In order for the board of directors to establish a series, where authority to do so is

contained in the articles of incorporation, the board of directors shall adopt a resolution set-
ting forth the designation of the series and fixing and determining the relative rights and
preferences thereof, or so much thereof as are not fixed and determined by the articles of
incorporation.
D. Prior to the issue of any shares of a series established by resolution adopted by the

board of directors, the corporation shall file in the office of the commission [secretary of state]
a statement setting forth:

(1) the name of the corporation;
(2) a copy of the resolution establishing and designating the series, and fixing and

determining the relative rights and preferences thereof;
(3) the date of adoption of the resolution; and
(4) that the resolution was duly adopted by the board of directors.

E. An original of the statement and a copy, which may be a photocopy of the original
after it was signed or a photocopy that is conformed to the original, shall be executed by an
authorized officer of the corporation and shall be delivered to the commission [secretary of
state]. If the commission [secretary of state] finds that the statement conforms to law, it
shall, when all fees have been paid:

(1) endorse on the original and copy the word "filed", and the month, day and year of
the filing thereof;

(2) file the original in its office; and
(3) return the copy to the corporation or its representative.

F. Upon the filing of such statement by the commission [secretary of state], the resolu-
tion establishing and designating the series and fixing and determining the relative rights
and preferences thereof shall become effective and constitute an amendment of the articles
of incorporation.

53-11-17. Subscriptions for shares.

A subscription for shares of a corporation to be organized shall be irrevocable for a period
of six months, unless otherwise provided by the terms of the subscription agreement or un-
less all of the subscribers consent to the revocation of the subscription. Unless otherwise
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provided in the subscription agreement, subscriptions for shares, whether made before or
after the organization of a corporation, shall be paid in full at such time, or in such install-
ments and at such times, as determined by the board of directors. Any call made by the
board of directors for payment on subscriptions shall be uniform as to all shares of the same
class or as to all shares of the same series, as the case may be. In case of default in the
payment of any installment or call when the payment is due, the corporation may proceed
to collect the amount due in the same manner as any debt due the corporation. The bylaws
may prescribe other penalties for failure to pay installments or calls that may become due,
but no penalty working a forfeiture of a subscription, or of the amounts paid thereon, shall
be declared as against any subscriber unless the amount due thereon remains unpaid for a
period of thirty days after written demand has been made therefor. If mailed, the written
demand shall be deemed to be made when deposited in the United States mail in a sealed
envelope addressed to the subscriber at his last post-office address known to the corporation,
with postage thereon prepaid. In the event of the sale of any shares by reason of any forfei-
ture, the excess of proceeds realized over the amount due and unpaid on the shares shall be
paid to the delinquent subscriber or to his legal representative.

53-11-18. Issuance of shares.

A. Subject to any restrictions in the articles of incorporation, shares may be issued for
such consideration as shall be authorized by the board of directors establishing a price (in
money or other consideration) or a minimum price or general formula or method by which
the price will be determined.
B. Upon authorization by the board of directors, the corporationmay issue its own shares

in exchange for or in conversion of its outstanding shares, or distribute its own shares, pro
rata to its shareholders or the shareholders of one or more classes or series, to effectuate
stock dividends or splits, and any such transaction shall not require consideration; provided,
that no such issuance of shares of any class or series shall be made to the holders of shares
of any other class or series unless it is either expressly provided for in the articles of incor-
poration, or is authorized by an affirmative vote or the written consent of the holders of at
least a majority of the outstanding shares of the class or series in which the distribution is
to be made.

53-11-19. Payment for shares.

A. The board of directors may authorize shares to be issued for consideration consisting
of tangible or intangible property or benefit to the corporation, including cash, promissory
notes, services performed, contracts for services to be performed or other securities of the
corporation.
B. Before the corporation issues shares, the board of directors shall determine that the

consideration received or to be received for shares to be issued is adequate. That determina-
tion by the board of directors is conclusive insofar as the adequacy of consideration for the
issuance of shares relates to whether the shares are validly issued, fully paid and nonassess-
able.
C. When the corporation receives the consideration for which the board of directors au-

thorized the issuance of shares, the shares issued therefor are fully paid and nonassessable.
D. The corporation may place in escrow shares issued for a contract for future services

or benefits or a promissory note, or make other arrangements to restrict the transfer of the
shares, and may credit distributions in respect of the shares against their purchase price,
until the services are performed, the note is paid or the benefits received. If the services are
not performed, the note is not paid or the benefits are not received, the shares escrowed or
restricted and the distributions credited may be canceled in whole or part.
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53-11-20. Stock rights and options.

Subject to any provisions in respect thereof set forth in its articles of incorporation, a cor-
poration may create and issue, whether or not in connection with the issuance and sale of
any of its shares or other securities, rights or options entitling the holders thereof to pur-
chase from the corporation shares of any class or classes. Such rights or options shall be
evidenced in the manner approved by the board of directors and, subject to the provisions of
the articles of incorporation, shall set forth the terms upon which, the time or times within
which and the price or prices at which the shares may be purchased from the corporation
upon the exercise of any such right or option. In the absence of fraud in the transaction, the
judgment of the board of directors as to the adequacy of the consideration received for the
rights or options is conclusive.

53-11-21. Repealed.

53-11-22. Expenses of organization, reorganization and financing.

The reasonable charges and expenses of organization or reorganization of a corporation,
and the reasonable expenses of and compensation for the sale or underwriting of its shares,
may be paid or allowed by the corporation, either out of the consideration received by it in
payment for its shares, or by issuance of its shares, without thereby rendering the shares
not fully paid.

53-11-23. Shares represented by certificates and uncertificated
shares.

A. The shares of a corporation shall be represented by certificates or shall be uncertifi-
cated shares. Certificates shall be signed by the chairman or vice chairman of the board of
directors or the president or a vice president and by the treasurer or an assistant treasurer,
the secretary or an assistant secretary of the corporation, and may be sealed with the seal of
the corporation or a facsimile thereof. Any or all of the signatures upon a certificate may be
a facsimile. In case any officer, transfer agent or registrar who has signed or whose facsim-
ile signature has been placed upon the certificate ceases to be an officer, transfer agent or
registrar before the certificate is issued, it may be issued by the corporation with the same
effect as if he were an officer, transfer agent or registrar at the date of its issue.
B. Every certificate representing shares issued by a corporation which is authorized to

issue shares of more than one class shall set forth upon the face or back of the certificate, or
shall state that the corporation will furnish to any shareholder upon request and without
charge, a full statement of the designations, preferences, limitations and relative rights of
the shares of each class authorized to be issued, and if the corporation is authorized to issue
any preferred or special class in series, the variations in the relative rights and preferences
between the shares of each series so far as the same have been fixed and determined and the
authority of the board of directors to fix and determine the relative rights and preferences
of subsequent series.
C. Each certificate representing shares shall state upon its face:

(1) that the corporation is organized under the laws of this state;
(2) the name of the person to whom issued; and
(3) the number and class of shares, and the designation of the series, if any, which

the certificate represents.
D. No certificate shall be issued for any share until the consideration established for its

issuance is fully paid.
E. Unless otherwise provided by the articles of incorporation or bylaws, the board of di-

rectors of a corporation may provide by resolution that some or all of any or all classes and
series of its shares shall be uncertificated shares, provided that such resolution shall not
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apply to shares represented by a certificate until such certificate is surrendered to the cor-
poration. Within a reasonable time after the issuance or transfer of uncertificated shares,
the corporation shall send to the registered owner thereof a written notice containing the
information required to be set forth or stated on certificates pursuant to Paragraphs (2) and
(3) of Subsection C of this section. Except as otherwise expressly provided by law, the rights
and obligations of the holders of uncertificated shares and the rights and obligations of the
holders of certificates representing shares of the same class and series shall be identical.

53-11-24. Fractional shares.

A. A corporation may:
(1) issue fractions of a share, either represented by a certificate or uncertificated;
(2) arrange for the disposition of fractional interests by those entitled thereto;
(3) pay in money the fair value of fractions of a share as of the time when those en-

titled to receive such fractions are determined; or
(4) issue scrip in registered or bearer form which shall entitle the holder to receive

a certificate for a full share or an uncertificated full share upon the surrender of such scrip
aggregating a full share.
B. A certificate for a fractional share or an uncertificated fractional share shall, but scrip

shall not unless otherwise provided therein, entitle the holder to exercise voting rights, to
receive dividends thereon and to participate in any of the assets of the corporation in the
event of liquidation. The board of directors may cause scrip to be issued subject to the con-
dition that it shall become void if not exchanged for certificates representing full shares or
uncertificated full shares before a specified date, or subject to the condition that the shares
for which the scrip is exchangeable may be sold by the corporation and the proceeds thereof
distributed to the holders of the scrip, or subject to any other conditions which the board of
directors may deem advisable.

53-11-25. Liability of subscribers and shareholders.

A. A holder of or subscriber to shares of a corporation shall be under no obligation to the
corporation or its creditors with respect to the shares other than the obligation to pay to the
corporation the full consideration for which the shares were issued or to be issued.
B. No person who becomes an assignee or transferee of shares or of a subscription for

shares in good faith and without knowledge or notice that the full consideration therefor
has not been paid shall be personally liable to the corporation or its creditors for any unpaid
portion of the consideration. No executor, administrator, conservator, guardian, custodian,
trustee, assignee for the benefit of creditors or receiver shall be personally liable to the cor-
poration as a holder of, or subscriber to, shares of a corporation but the estate and funds in
his hands shall be so liable. No pledgee or other holder of shares as collateral security shall
be personally liable as a shareholder.

53-11-26. Shareholders' preemptive rights.

Except to the extent limited or denied by this section or by the articles of incorporation,
shareholders shall have a preemptive right to acquire authorized but unissued shares, or
securities convertible into such shares or carrying a right to subscribe to or acquire shares.
Unless otherwise provided in the articles of incorporation:

A. holders of shares of any class that is preferred or limited as to dividends or assets
shall not be entitled to any preemptive right;

B. holders of shares of common stock shall not be entitled to any preemptive right to
shares of any class that is preferred or limited as to dividends or assets or to any obligations,
unless convertible into shares of common stock or carrying a right to subscribe to or acquire
shares of common stock;
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C. holders of common stock without voting power shall have no preemptive right to
shares of common stock with voting power; and

D. the preemptive right shall be only an opportunity to acquire shares or other se-
curities under such terms and conditions as the board of directors may fix for the purpose of
providing a fair and reasonable opportunity for the exercise of such right.

53-11-27. Bylaws.

The initial bylaws of a corporation shall be adopted by its board of directors. The power
to alter, amend or repeal the bylaws or adopt new bylaws shall be vested in the board of di-
rectors unless reserved to the shareholders by the articles of incorporation. The bylaws may
contain any provisions for the regulation and management of the affairs of the corporation
not inconsistent with law or the articles of incorporation.

53-11-28. Meetings of shareholders.

A. Meetings of shareholders may be held at any place within or without this state in
accordance with the bylaws. If no other place is designated in, or fixed in accordance with,
the bylaws, meetings shall be held at the principal place of business of the corporation.
B. An annual meeting of the shareholders shall be held at the time designated in or fixed

in accordance with the bylaws. If the annual meeting is not held within any thirteen-month
period, the district court may, on the application of any shareholder, order a meeting to be
held.
C. Special meetings of the shareholders may be called by the board of directors, the hold-

ers of not less than one-tenth of all the shares entitled to vote at the meeting or such other
persons as may be authorized in the articles of incorporation or the bylaws.

53-11-29. Notice of shareholders' meetings.

Written notice stating the place, day and hour of the meeting and, in case of a special
meeting, the purpose or purposes for which the meeting is called, shall be delivered not
less than ten nor more than fifty days before the date of the meeting, either personally or
by mail, at the direction of the president, the secretary or the officer or persons calling the
meeting, to each shareholder of record entitled to vote at the meeting. If mailed, the notice
shall be deemed to be delivered when deposited in the United States mail addressed to the
shareholder at his address as it appears on the stock transfer books of the corporation, with
postage thereon prepaid. Attendance of a shareholder in person or by proxy at a meeting
constitutes a waiver of notice of the meeting, except where a shareholder attends a meeting
for the express purpose of objecting to the transaction of any business because the meeting
is not lawfully called or convened.

53-11-30. Closing of transfer books and fixing record date.

For the purpose of determining shareholders entitled to notice of, or to vote at, anymeeting
of shareholders or any adjournment thereof, or entitled to receive payment of any dividend,
or in order to make a determination of shareholders for any other proper purpose, the board
of directors of a corporation may provide that the stock transfer books shall be closed for a
stated period not to exceed fifty days. If the stock transfer books are closed for the purpose
of determining shareholders entitled to notice of, or to vote at, a meeting of shareholders,
the books shall be closed for at least ten days immediately preceding the meeting. In lieu
of closing the stock transfer books, the bylaws, or in the absence of an applicable bylaw, the
board of directors may fix in advance a date as the record date for any such determination of
shareholders, the date to be not more than fifty days and, in case of a meeting of sharehold-
ers, not less than ten days prior to the date on which the particular action, requiring such
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determination of shareholders, is to be taken. If the stock transfer books are not closed and
no record date is fixed for the determination of shareholders entitled to notice of, or to vote
at, a meeting of shareholders, or shareholders entitled to receive payment of a dividend, the
date on which notice of the meeting is mailed or the date on which the resolution of the board
of directors declaring the dividend is adopted, as the case may be, shall be the record date for
the determination of shareholders. When a determination of shareholders entitled to vote at
any meeting of shareholders has been made as provided in this section, the determination
shall apply to any adjournment thereof.

53-11-31. Voting list.

The officer or agent having charge of the stock transfer books for shares of a corporation
shall make, at least ten days before each meeting of shareholders, a complete list of the
shareholders entitled to vote at the meeting or any adjournment thereof, arranged in alpha-
betical order, with the address of, and the number of shares held by, each, which list, for a
period of ten days prior to the meeting, shall be kept on file at the registered office of the
corporation and shall be subject to inspection by any shareholder at any time during usual
business hours. The list shall also be produced and kept open at the time and place of the
meeting and shall be subject to the inspection of any shareholder during the whole time of
the meeting. The original stock transfer books shall be prima facie evidence as to who are
the shareholders entitled to examine the list or transfer books or to vote at any meeting of
shareholders. Failure to comply with the requirements of this section does not affect the
validity of any action taken at the meeting. An officer or agent having charge of the stock
transfer books who fails to prepare the list of shareholders, or keep it on file for a period
of ten days, or produce and keep it open for inspection at the meeting, as provided in this
section is liable to any shareholder suffering damage on account of the failure, to the extent
of the damage.

53-11-32. Quorum of shareholders.

Unless otherwise provided in the articles of incorporation, a majority of the shares enti-
tled to vote, represented in person or by proxy, shall constitute a quorum at a meeting of
shareholders, but in no event shall a quorum consist of less than one-third of the shares
entitled to vote at the meeting. A quorum, once attained at a meeting, shall be deemed to
continue until adjournment notwithstanding the voluntary withdrawal of enough shares to
leave less than a quorum. If a quorum is present, the affirmative vote of the majority of the
shares represented at the meeting and entitled to vote on the subject matter shall be the act
of the shareholders, unless the vote of a greater number or voting by classes is required by
the Business Corporation Act [Chapter 53, Articles 11 to 18 NMSA 1978] or the articles of
incorporation.

53-11-33. Voting of shares.

A. Each outstanding share, regardless of class, shall be entitled to one vote on each mat-
ter submitted to a vote at a meeting of shareholders, except as otherwise provided in the
articles of incorporation. If the articles of incorporation provide for more or less than one
vote for any share, on any matter, every reference in the Business Corporation Act [Chapter
53, Articles 11 to 18 NMSA 1978] to a majority or other proportion of shares shall refer to
such a majority or other proportion of votes entitled to be cast. The articles of incorporation
may grant, either absolutely or conditionally to the holders of bonds, debentures or other
obligations of the corporation the power to vote on specified matters, including the election
of directors, and this right shall not be terminated except upon written assent of the holders
of a majority in aggregate face amount of the bonds or debentures.
B. Shares held by another corporation, domestic or foreign, if a majority of the shares

entitled to vote for the election of directors of the other corporation is held by the corporation,
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shall not be voted at any meeting or counted in determining the total number of outstanding
shares at any given time.
C. The articles of incorporation may provide that at each election for directors every

shareholder entitled to vote at the election has the right to vote, in person or by proxy, the
number of shares owned by him for as many persons as there are directors to be elected and
for whose election he has a right to vote, or to cumulate his votes by giving one candidate
as many votes as the number of such directors multiplied by the number of his shares shall
equal, or by distributing such votes on the same principle among any number of the candi-
dates. A statement in the articles of incorporation that cumulative voting exists is sufficient
to confer such right.
D. Shares standing in the name of another corporation, domestic or foreign, may be voted

by the officer, agent or proxy as the bylaws of the other corporation may prescribe, or, in the
absence of such provisions, as the board of directors of the other corporation may determine.
E. Shares held by an administrator, executor, guardian or conservator may be voted by

him, either in person or by proxy, without a transfer of the shares into his name. Shares
standing in the name of a trustee, or a custodian for a minor, may be voted by him, either in
person or by proxy, but only after a transfer of the shares into his name.
F. A shareholder may vote either in person or by proxy executed in writing by the share-

holder or by his duly authorized attorney in fact. No proxy shall be valid after elevenmonths
from the date of its execution, unless otherwise provided in the proxy.
G. Shares standing in the name of a receiver or bankruptcy trustee may be voted by

the receiver or bankruptcy trustee, and shares held by or under the control of a receiver
or bankruptcy trustee may be voted by him without the transfer thereof into his name if
authority so to do is contained in an appropriate order of the court by which the receiver or
bankruptcy trustee was appointed.
H. A shareholder whose shares are pledged may vote the shares until the shares have

been transferred into the name of the pledgee, and thereafter the pledgee may vote the
shares so transferred.
I. Shares standing in the name of a partnershipmay be voted by any partner, and shares

standing in the name of a limited partnership may be voted by any general partner.
J. Shares standing in the name of a person as life tenant may be voted by him, either in

person or by proxy.
K. From the date on which written notice of redemption of redeemable shares has been

mailed to the holders thereof and a sum sufficient to redeem the shares has been deposited
with a bank or trust company with irrevocable instruction and authority to pay the redemp-
tion price to the holders thereof upon surrender of certificates therefor, the shares shall not
be entitled to vote on any matter and shall not be deemed to be outstanding shares.
L. Without limiting the manner in which a shareholder may authorize another person

or persons to act for the shareholder as proxy pursuant to Subsection F of this section, the
following shall constitute valid means by which a shareholder may grant that authority:

(1) a shareholder may execute a writing authorizing another person or persons to act
for that shareholder as proxy, and execution may be by the shareholder or the shareholder's
authorized officer, director, employee or agent signing the writing or causing the person's
signature to be affixed to the writing by any reasonable means, including by facsimile sig-
nature;

(2) a shareholdermay authorize another person or persons to act for that shareholder
as proxy by transmitting or authorizing the transmission of a telegram, cablegram, facsim-
ile transmission, email or other means of electronic transmission to the person who will be
the holder of the proxy or to a proxy solicitation firm, proxy support service organization or
like agent duly authorized by the person who will be the holder of the proxy to receive the
transmission; provided that the electronic transmission shall either set forth, or be submit-
ted with information from which it can be determined, that the electronic transmission was
authorized by the shareholder. If it is determined that an electronic transmission is valid,
the inspector, or if there is no inspector, the person making that determination, shall specify
the information upon which he relied.

94



53-11-34 BUSINESS CORPORATIONS; SUBSTANTIVE PROVISIONS 53-11-35

M. A copy, facsimile telecommunication or other reliable reproduction of the writing or
transmission created pursuant to Subsection L of this section may be substituted or used in
lieu of the original writing or transmission for any purpose for which the original writing or
transmission could be used, if that copy, facsimile telecommunication or other reproduction
is a complete reproduction of the entire original writing or transmission.

53-11-34. Voting trusts and agreements among shareholders.

A. Any number of shareholders of a corporation may create a voting trust for the pur-
pose of conferring upon a trustee or trustees the right to vote or otherwise represent their
shares, for a period not to exceed ten years, by entering into a written voting trust agree-
ment specifying the terms and conditions of the voting trust, by depositing a counterpart of
the agreement with the corporation at its registered office, and by transferring their shares
to the trustee or trustees for the purposes of the agreement. The trustee or trustees shall
keep a record of the holders of voting trust certificates evidencing a beneficial interest in the
voting trust, giving the names and addresses of all such holders and the number and class of
the shares in respect of which the voting trust certificates held by each are issued, and shall
deposit a copy of such record with the corporation at its registered office. Failure to keep or
deposit the record as required by this subsection does not affect the validity of the agree-
ment or any action taken pursuant to it. Any trustee or trustees who fail to keep or deposit
the record as required is liable to any holder of a voting trust certificate suffering damage
on account of the failure to the extent of the damage. The counterpart of the voting trust
agreement deposited with the corporation shall be subject to the same right of examination
by a shareholder of the corporation, in person or by agent or attorney, as are the books and
records of the corporation, and shall be subject to examination by any holder of record of
voting trust certificates, either in person or by agent or attorney, at any reasonable time for
any proper purpose.
B. Agreements among shareholders regarding the voting of their shares, which agree-

ments are not voting trusts or purported voting trusts, shall not be subject to the provisions
of Subsection A of this section and shall be valid and specifically enforceable.

53-11-35. Board of directors.

A. All corporate powers shall be exercised by or under authority of, and the business and
affairs of a corporation shall be managed under the direction of, a board of directors except
as may be otherwise provided in the Business Corporation Act [Chapter 53, Articles 11 to 18
NMSA 1978] or the articles of incorporation. If any such provision is made in the articles of
incorporation, the powers and duties conferred or imposed upon the board of directors by the
Business Corporation Act shall be exercised or performed to such extent and by such person
or persons as provided in the articles of incorporation. Directors need not be residents of
this state or shareholders of the corporation unless the articles of incorporation or bylaws
so require. The articles of incorporation or bylaws may prescribe other qualifications for
directors. The board of directors may fix the compensation of directors unless otherwise
provided in the articles of incorporation.
B. A director shall perform his duties as a director, including his duties as a member of

any committee of the board upon which the director may serve, in good faith, in a manner
the director believes to be in or not opposed to the best interests of the corporation, and
with such care as an ordinarily prudent person would use under similar circumstances in a
like position. In performing such duties, a director shall be entitled to rely on factual infor-
mation, opinions, reports or statements, including financial statements and other financial
data, in each case prepared or presented by:

(1) one or more officers or employees of the corporation whom the director reasonably
believes to be reliable and competent in the matters presented;

(2) counsel, public accountants or other persons as to matters which the director rea-
sonably believes to be within such person's professional or expert competence; or
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(3) a committee of the board upon which the director does not serve, duly designated
in accordance with a provision of the articles of incorporation or the bylaws, as to matters
within its designated authority, which committee the director reasonably believes to merit
confidence, but the director shall not be considered to be acting in good faith if the director
has knowledge concerning the matter in question that would cause such reliance to be un-
warranted. A person who so performs such duties shall have no liability by reason of being
or having been a director of the corporation.
C. A director of a corporation who is present at ameeting of its board of directors at which

action on any corporate matter is taken shall be presumed to have assented to the action
taken unless the director's dissent shall be entered in the minutes of the meeting or unless
the director shall file written dissent to such action with the secretary of the meeting before
the adjournment thereof or shall forward such dissent by registered mail to the secretary
of the corporation immediately after the adjournment of the meeting. Such right to dissent
shall not apply to a director who voted in favor of such action.
D. For purposes of Subsection B of this section, a director, in determining what he rea-

sonably believes to be in or not opposed to the best interests of the corporation, shall consider
the interests of the corporation's shareholders and, in his discretion, may consider any of the
following:

(1) the interests of the corporation's employees, suppliers, creditors and customers;
(2) the economy of the state and nation;
(3) the impact of any action upon the communities in or near which the corporation's

facilities or operations are located; and
(4) the long-term interests of the corporation and its shareholders, including the pos-

sibility that those interests may be best served by the continued independence of the corpo-
ration.

53-11-36. Number and election of directors.

The number of directors of a corporation shall consist of one or more members. The num-
ber of directors shall be fixed by, or in the manner provided in, the articles of incorporation
or the bylaws. The number of directors may be increased or decreased from time to time by
amendment to, or in the manner provided in, the articles of incorporation or the bylaws, but
no decrease shall have the effect of shortening the term of any incumbent director. If the
number of directors is not fixed by, or in the manner provided in, the bylaws or the articles
of incorporation, the number shall be the same as the number of directors constituting the
initial board of directors. The names and addresses of the members of the first board of di-
rectors shall be stated in the articles of incorporation. Such persons shall hold office until
the first annual meeting of shareholders and until their successors have been elected and
qualified. At the first annual meeting of shareholders and at each annual meeting there-
after, the shareholders shall elect directors to hold office until the next succeeding annual
meeting, except in case of the classification of directors as permitted by the Business Corpo-
ration Act [Chapter 53, Articles 11 to 18 NMSA 1978]. Each director shall hold office for the
term for which the director is elected and until a successor has been elected and qualified.

53-11-37. Classification of directors.

When the board of directors consists of two or more members, in lieu of electing the whole
number of directors annually, the articles of incorporation may provide that the directors
be divided into either two or three classes, each class to be as nearly equal in number as
possible, the term of office of directors of the first class to expire at the first annual meeting
of shareholders after their election, that of the second class to expire at the second annual
meeting after their election and that of the third class, if any, to expire at the third annual
meeting after their election. At each annual meeting after the classification, the number of
directors equal to the number of the class whose term expires at the time of themeeting shall
be elected to hold office until the second succeeding annual meeting, if there are two classes,
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or until the third succeeding annual meeting, if there are three classes. No classification of
directors shall be effective prior to the first annual meeting of shareholders.

53-11-38. Vacancies.

Any vacancy occurring in the board of directors may be filled by the affirmative vote of a
majority of the remaining directors though less than a quorum of the board of directors. A
director elected to fill a vacancy shall be elected for the unexpired term of his predecessor in
office. Any directorship to be filled by reason of an increase in the number of directors may
be filled by the board of directors for a term of office continuing only until the next election
of directors by the shareholders.

53-11-39. Removal of directors.

A. At a meeting of shareholders called expressly for that purpose, directors may be re-
moved in the manner provided in this section. Except as provided in Subsection D of this
section, a director or the entire board of directors may be removed, with or without cause,
by a vote of the holders of a majority of the shares then entitled to vote at an election of
directors.
B. In the case of a corporation having cumulative voting, if less than the entire board is

to be removed, no one of the directors may be removed if the votes cast against his removal
would be sufficient to elect him if then cumulatively voted at an election of the entire board
of directors, or, if there are classes of directors, at an election of the class of directors of which
he is a part.
C. Whenever the holders of the shares of any class are entitled to elect one or more di-

rectors by the provisions of the articles of incorporation, the provisions of this section apply,
in respect to the removal of a director or directors so elected, to the vote of the holders of the
outstanding shares of that class and not to the vote of the outstanding shares as a whole.
D. Unless the articles of incorporation provide otherwise, in the case of a corporation

whose board is classified as provided in Section 53-11-37 NMSA 1978, shareholders may
remove directors only for cause.

53-11-40. Quorum of directors.

A majority of the number of directors as fixed pursuant to Section 53-11-36 NMSA 1978
shall constitute a quorum for the transaction of business unless a greater number is required
by the articles of incorporation or the bylaws. A quorum, once attained at a meeting, shall be
deemed to continue until adjournment notwithstanding the voluntary withdrawal of enough
directors to leave less than a quorum. The act of the majority of the directors present at a
meeting at which a quorum is present shall be the act of the board of directors, unless the
act of a greater number is required by the articles of incorporation or the bylaws.

53-11-40.1. Director conflict of interest.

A. A conflict of interest transaction is a transaction with the corporation in which a di-
rector of the corporation has a direct or indirect interest. A conflict of interest transaction
is not voidable by the corporation solely because of the director's interest in the transaction
if any one of the following is true:

(1) the material facts of the transaction and the director's interest were disclosed or
known to the board of directors or a committee of the board of directors and the board of
directors or committee authorized, approved or ratified the transaction;

(2) the material facts of the transaction and the director's interest were disclosed or
known to the shareholders entitled to vote and they authorized, approved or ratified the
transaction; or
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(3) the transaction was fair to the corporation.
B. For purposes of this section, a director of the corporation has an indirect interest in a

transaction if:
(1) another entity in which he has a material financial interest or in which he is a

general partner is a party to the transaction; or
(2) another entity of which he is a director, officer or trustee is a party to the trans-

action and the transaction is or should be considered by the board of directors of the corpo-
ration.
For purposes of this section, a director of the corporation does not have a direct or indirect

interest in a transaction solely because the transaction may involve or effect a change in
control of the corporation or his continuation in office as a director of that corporation.
C. For purposes of Paragraph (1) of Subsection A of this section, a conflict of interest

transaction is authorized, approved or ratified if it receives the affirmative vote of a majority
of the directors on the board [of] directors or on a committee of the board of directors who
have no direct or indirect interest in the transaction but a transactionmay not be authorized,
approved or ratified under this section by a single director. If a majority of the directors who
have no direct or indirect interest in the transaction vote to authorize, approve or ratify the
transaction, a quorum is present for the purpose of taking action under this section. The
presence of or a vote cast by a director with a direct or indirect interest in the transaction
does not affect the validity of any action taken under Paragraph (1) of Subsection A of this
section if the transaction is otherwise authorized, approved or ratified as provided in that
subsection.
D. For purposes of Paragraph (2) of Subsection A of this section, a conflict of interest

transaction is authorized, approved or ratified if it receives the vote of a majority of the
shares entitled to be counted under this subsection. Shares owned by or voted under the
control of a director who has a direct or indirect interest in the transaction and shares owned
by or voted under the control of an entity described in Paragraph (2) of Subsection B of this
section may not be counted in a vote of shareholders to determine whether to authorize, ap-
prove or ratify a conflict of interest transaction under Paragraph (2) of Subsection A of this
section. The vote of those shares, however, is counted in determining whether the transac-
tion is approved under other sections of the Business Corporation Act [Chapter 53, Articles
11 to 18 NMSA 1978]. A majority of the shares, whether or not present, that are entitled to
be counted in a vote on the transaction under this subsection constitutes a quorum for the
purpose of taking action under this section.

53-11-41. Executive and other committees.

If the articles of incorporation or the bylaws so provide, the board of directors, by reso-
lution adopted by a majority of the full board of directors, may designate from among its
members an executive committee and one or more other committees each of which, to the
extent provided in the resolution or in the articles of incorporation or the bylaws of the cor-
poration, shall have and may exercise all the authority of the board of directors, except that
no such committee shall have authority to:

A. declare dividends or authorize distributions;
B. approve or recommend to shareholders actions or proposals required by this act

to be approved by shareholders;
C. designate candidates for the office of director, for purposes of proxy solicitation or

otherwise, or fill vacancies on the board of directors or any committee thereof;
D. amend the bylaws;
E. approve a plan of merger not requiring shareholder approval;
F. authorize or approve the reacquisition of shares unless pursuant to general for-

mula or method specified by the board of directors; or
G. authorize or approve the issuance or sale of, or any contract to issue or sell, shares

or designate the terms of a series of a class of shares, provided that the board of directors,
having acted regarding general authorization for the issuance or sale of shares, or any con-
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tract therefor, and, in the case of a series, the designation thereof, may, pursuant to a general
formula ormethod specifiedby the board of resolution or by adoption of a stock option or other
plan, authorize a committee to fix the terms of any contract for the sale of the shares and to
fix the terms upon which such shares may be issued or sold, including, without limitation,
the price, the dividend rate, provisions for redemption, sinking fund, conversion, voting or
preferential rights, and provisions for other features of a class of shares, or a series of a class
of shares, with full power in such committee to adopt any final resolution setting forth all
the terms thereof and to authorize the statement of the terms of a series for filing with the
commission [secretary of state] under this act. Neither the designation of any such com-
mittee, the delegation thereto of authority nor action by such committee pursuant to such
authority shall alone constitute compliance by any member of the board of directors, not a
member of the committee in question, with the director's responsibility to act in good faith,
in a manner the director reasonably believes to be in the best interests of the corporation,
and with such care as an ordinarily prudent person in a like position would use under simi-
lar circumstances.

53-11-42. Place and notice of directors' meetings; committee
meetings.

Meetings of the board of directors, regular or special, or any committee designated thereby,
may be held either within or without this state. Regular meetings of the board of directors
or any committee designated thereby may be held with or without notice as prescribed in
the bylaws. Special meetings of the board of directors or any committee designated thereby
shall be held upon the notice prescribed in the bylaws. Attendance of a director at a meeting
constitutes a waiver of notice of the meeting, except where a director attends a meeting for
the express purpose of objecting to the transaction of any business because the meeting is
not lawfully called or convened. Neither the business to be transacted at, nor the purpose of,
any regular or special meeting of the board of directors or any committee designated thereby
need be specified in the notice or waiver of notice of the meeting unless required by the
bylaws. Except as otherwise restricted by the articles of incorporation or bylaws, members
of the board of directors or any committee designated thereby may participate in a meeting
of the board or committee by means of a conference telephone or similar communications
equipment by means of which all persons participating in the meeting can hear each other
at the same time and participation by such means shall constitute presence in person at a
meeting.

53-11-43. Action by directors without a meeting.

Unless otherwise provided by the articles of incorporation or bylaws, any action required
by the Business Corporation Act [Chapter 53, Articles 11 to 18 NMSA 1978] to be taken at
a meeting of the directors of a corporation, or any action which may be taken at a meeting
of the directors or of a committee, may be taken without a meeting if a consent in writing,
setting forth the action so taken, shall be signed by all of the directors, or all of the members
of the committee, as the case may be. The consent shall have the same effect as a unanimous
vote.

53-11-44. Distributions to shareholders.

A. Subject to any restrictions in the articles of incorporation, the board of directors may
authorize and the corporation may make distributions, except that no distribution may be
made if, after giving effect thereto, either:

(1) the corporation would be unable to pay its debts as they become due in the usual
course of its business; or
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(2) the corporation's total assets would be less than the sum of its total liabilities
and (unless the articles of incorporation otherwise permit) the maximum amount that then
would be payable, in any liquidation, in respect of all outstanding shares having preferential
rights in liquidation.
B. Determinations under Paragraph (2) of Subsection A of this section may be based

upon:
(1) financial statements prepared on the basis of accounting practices and principles

that are reasonable in the circumstances; or
(2) a fair valuation or other method that is reasonable in the circumstances.

C. In the case of a purchase, redemption or other acquisition of a corporation's shares,
the effect of a distribution shall be measured as of the date money or other property is trans-
ferred or debt is incurred by the corporation, or as of the date the shareholder ceases to be a
shareholder of the corporation with respect to such shares, whichever is earlier. In all other
cases, the effect of a distribution shall be measured as of the date of its authorization, or as
of the date of payment if payment occurs more than one hundred twenty days following the
date of authorization.
D. Indebtedness of a corporation incurred or issued to a shareholder in a distribution in

accordance with this section shall be on a parity with the indebtedness of the corporation to
its general unsecured creditors except to the extent subordinated by agreement.
E. In circumstances to which this section and related sections of the Business Corpora-

tion Act [Chapter 53, Articles 11 to 18NMSA 1978] are applicable, such provisions supersede
the applicability of any other statutes of this state with respect to the legality of distribu-
tions.

53-11-45. Repealed.

53-11-46. Liability of directors in certain cases.

A. In addition to any other liabilities, a director who votes for or assents to any distribu-
tion contrary to the provisions of the Business Corporation Act [Chapter 53, Articles 11 to 18
NMSA 1978] or contrary to any restrictions contained in the articles of incorporation shall,
unless the director complies with the standard provided in the Business Corporation Act for
the performance of the duties of directors, be liable to the corporation, jointly and severally
with all other directors so voting or assenting, for the amount of the dividend which is paid
or the value of the distribution in excess of the amount of the distribution which could have
been made without a violation of the provisions of the Business Corporation Act or the re-
strictions in the articles of incorporation.
B. Any director against whom a claim is asserted under this section for the making of a

distribution and who shall be held liable thereon, shall be entitled to contribution from the
shareholders who accepted or received any such distribution, knowing the distribution to
have been made in violation of the Business Corporation Act, in proportion to the amounts
received by them.
C. Any director against whom a claim shall be asserted under or pursuant to this section

shall be entitled to contribution from any other director who voted for or assented to the ac-
tion upon which the claim is asserted and who did not comply with the standard provided
in the Business Corporation Act [Chapter 53, Articles 11 to 18 NMSA 1978] for the perfor-
mance of the duties of directors.

53-11-47. Provisions relating to actions by shareholders.

A. No action shall be brought in this state by a shareholder in the right of a domestic or
foreign corporation unless:

(1) the plaintiff was a shareholder of record or the beneficial owner of shares held by
a nominee or the holder of voting trust certificates at the time of the transaction of which he
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complains, or his shares or his beneficial ownership of shares held by a nominee or voting
trust certificates thereafter devolved upon him by operation of law from a person who was
a holder of record at such time;

(2) the complaint be verified; and
(3) the complaint alleges with particularity the efforts, if any, made by the plaintiff

to obtain the action he desires from the directors and the reasons for his failure to obtain
the action or for not making the effort. If the corporation undertakes an investigation upon
receipt of a demand by plaintiff for action, or following commencement of suit, the court may
stay any action commenced as the circumstances reasonably require.
B. In any action hereafter instituted in the right of any domestic or foreign corporation

by the person or persons described in the above paragraph, the court having jurisdiction,
upon final judgment and a finding that the action was brought without reasonable cause,
may require the plaintiff or plaintiffs to pay to the parties named as defendant the reason-
able expenses, including fees of attorneys, incurred by them in the defense of such action.
C. An action authorized by this section shall not be discontinued, compromised or settled

without approval by the court having jurisdiction of the action. If the court determines that
the interest of the shareholders or of any class thereof will be substantially affected by the
discontinuance, compromise or settlement, the court may direct that notice, by publication
or otherwise, be given to the shareholders or any class thereof whose interests it determines
will be so affected.

53-11-48. Officers.

Every corporation organized under the Business Corporation Act [Chapter 53, Articles 11
to 18 NMSA 1978] shall have officers, with titles and duties as shall be stated in the bylaws
or in a resolution of the board of directors which is not inconsistent with the bylaws, and as
many officers as may be necessary to enable the corporation to sign instruments and stock
certificates required under the Business Corporation Act. One of the officers shall have the
duty to record the proceedings of the meetings of the members and directors in a book to
be kept for that purpose. All officers and agents of the corporation, as between themselves
and the corporation, shall have the authority and perform the duties in the management
of the corporation as provided in the bylaws or as determined by resolution of the board of
directors not inconsistent with the bylaws.

53-11-49. Removal of officers.

Any officer or agent may be removed by the board of directors whenever in its judgment
the best interests of the corporation will be served thereby, but such removal shall be without
prejudice to the contract rights, if any, of the person removed. Election or appointment of an
officer or agent shall not of itself create contract rights.

53-11-50. Books and records; financial reports to shareholders;
examination of records.

A. Each corporation shall keep correct and complete books and records of account and
shall keep minutes of the proceedings of its shareholders and board of directors, and shall
keep at its registered office or principal place of business, or at the office of its transfer agent
or registrar, a record of its shareholders, giving the names and addresses of all shareholders
and the number and class of the shares held by each. Any books, records and minutes may
be in written form or in any other form capable of being converted into written form within
a reasonable time.
B. Any person who shall have been a holder of record of shares or of voting trust certifi-

cates therefor at least six months immediately preceding his demand or who shall be the
holder of record of, or the holder of record of voting trust certificates for, at least five percent
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of all the outstanding shares of the corporation, upon written demand stating the purpose
thereof, may examine, in person, or by agent or attorney, at any reasonable time or times, for
any proper purpose, its relevant books and records of account, minutes and record of share-
holders and make extracts therefrom. Any officer or agent who, or a corporation which, shall
refuse to allow any such shareholder or holder of voting trust certificates, or his agent or at-
torney, to examine and make extracts from its books and records of account, minutes and
record of shareholders, for any proper purpose, shall be liable to the shareholder or holder
of voting trust certificates in a penalty of ten percent of the value of the shares owned by
the shareholder, or in respect of which such voting trust certificates are issued, in addition
to any other damages or remedy afforded him by law. It shall be a defense to any action for
penalties under this section that the person suing therefor has, within two years:

(1) sold or offered for sale any list of shareholders or of holders of voting trust certifi-
cates for shares of the corporation or any other corporation;

(2) aided or abetted any person in procuring any list of shareholders or of holders of
voting trust certificates for any such purpose;

(3) improperly used any information secured through any prior examination of the
books and records of account, or minutes, or records of shareholders or of holders of voting
trust certificates for shares of the corporation or any other corporation; or

(4) not acted in good faith or for a proper purpose in making his demand.
C. Nothing in this section shall impair the power of any court of competent jurisdiction,

upon proof by a shareholder or holder of voting trust certificates of proper purpose, irrespec-
tive of the period of time during which the shareholder or holder of voting trust certificates
shall have been a shareholder of record or a holder of record of voting trust certificates, and
irrespective of the number of shares held by him or represented by voting trust certificates
held by him, to compel the production for examination by the shareholder or holder of voting
trust certificates of the books and records of account, minutes and record of shareholders of
a corporation.
D. Each corporation shall provide its shareholders access to at least a balance sheet as

of the end of each taxable year and a statement of income for such taxable year, if the cor-
poration prepares such financial statements for such taxable year for any purpose. Such
financial statements may be consolidated statements of the corporation and one or more of
its subsidiaries, but shall not be required to include the statements' supporting data or in-
formation.

53-11-51. Shares held for account.

A. If the articles of incorporation or the bylaws so provide, the board of directors may
adopt by resolution a procedure whereby a shareholder of the corporation may certify in
writing to the corporation that all or a portion of the shares registered in the name of such
shareholder are held for the account of a specified person or persons. The resolution shall
set forth:

(1) the types or groups of shareholders who may certify;
(2) the purpose or purposes for which the certification may be made;
(3) the form of certification and information to be contained therein;
(4) the deadline, if any, within which the certification must be received by the corpo-

ration; and
(5) such other provisions with respect to the procedure as are deemed necessary or

desirable.
B. Upon receipt by the corporation of a certification complying with the procedure, the

persons specified in the certification shall be deemed, for the purpose or purposes set forth
in the certification, to be the holders of record of the number of shares specified in place of
the shareholder making the certification.
53-11-51
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